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Orestes’ trial and Athenian homicide procedure
Alan H. Sommerstein, University of Nottingham
While there are many scenes in Athenian tragedy that are to a greater or lesser extent reminiscent of lawcourt trials, there is only one surviving tragedy in which there takes place on stage a proceeding which Athenians would recognize, if not as an actual lawcourt trial, at any rate as approximating one as closely as the conventions and limitations of drama would allow.  This is the trial of Orestes, for the murder of his mother, in Aeschylus’ Eumenides.  It has all the basic features that Athenians expected to see in a judicial proceeding – a presiding officer; a prosecution and defence opposing one another, making speeches and calling witnesses; a sworn panel of judges who hear the speeches, then vote for conviction or acquittal, but never speak; ballots cast secretly in urns and then emptied out and counted; spectators keenly interested in the outcome.  To be sure, each of these features has here an unusual twist.  The presiding officer is female and divine, and, unlike her counterpart in any real Athenian trial, she casts a vote herself
 – and gives her reasons; the prosecutors (of whom there are twelve)
 are also female and divine, and they do not make a set speech
 but merely cross-examine the accused
; no witness is called by the prosecution
, and the one defence witness quickly takes on the role of advocate
; and both parties address the judges while the voting is in progress.  But the essentials are clear.  Orestes, at Athens, is being tried in the Athenian way.
But which Athenian way is it?  That also, at first sight, seems clear.  As is well known, the trial court is firmly identified (685-706) as the Council of the Areopagus, very recently a focus of acute political controversy – and as is also well known, there has never been any consensus on what view, if any, Aeschylus is promoting on the issues of contention
.  What is not in dispute, however, is that in the play itself the council is functioning in a role of which it had not been deprived by Ephialtes’ reforms, that of a homicide court, and it was a homicide court that Athena said from the first (483) that she intended to establish.  This court is trying the (or its) ‘first case of bloodshed’ (682)
, the precursor of many more, some of which will have been attended by members of Aeschylus’ audience; and the nature of this trial as a precedent and charter for the court is emphasized by Athena when she says, four times over (484, 572, 683-4, 707-8), that she is establishing the council ‘for the future’ or ‘for all time to come’.  Orestes is being tried, in the Athens of the heroic age, by the same body that still tried murderers in the Athens of Aeschylus.  All this is true; but there are features of the trial scene, and of what precedes and follows it, that make things a great deal more complex than they at first sight seem.  

In the first place, it is always important to remember, when studying a drama, that the spectator experiences it in real time.  Athena announces her intention of establishing a homicide court at line 483; she refers to it in passing as a council (bouleuth/rion) at 570 (and again at 684), but not until 685-690 is it made clear that the new court is in fact the council of the Areopagus.  Thus there is an interval of more than 200 lines in which the nature and identity of the court is left quite vague, with, as we shall see, some evidence that might well suggest to spectators that it was not the Areopagus council.  Nor can we suppose that Aeschylus expected his audience to fill in this blank from their knowledge of earlier traditions about the trial, since the likelihood is that in the earlier Athenian tradition – if indeed there was any earlier Athenian tradition at all about Orestes’ trial – he was judged, not by a panel of Athenian citizens, however distinguished, but by the gods
.
Secondly, although the fifth-century Areopagus council did indeed try murderers, a fifth-century Orestes would not have been tried before it.  He was not defending himself by claiming he had not killed his mother (he explicitly admits he did kill her: 463, 588), but by claiming that he had done so ‘with justice’ (468, 612):  that is, he was admitting the act but asserting that it was no crime.  In the classical period, such a case would not have come before the Areopagus council, but before the ephetai sitting at the Delphinium (Arist. Ath.Pol. 57.3).  Indeed, Demosthenes (23.74) actually mentions the trial of Orestes in illustration of the kind of issue that was tried at the Delphinium, even though he had earlier (23.65-66) made it clear that he accepted the by then universal story that placed the trial on the Areopagus.  And while the ephetai appear to have been a committee
 of senior members of the Areopagus council
, they were in the Athenian mind a quite distinct body from the Areopagus council itself:  speakers before the council generally addressed them as w)= boulh/ ‘councillors’ (e.g. Lys. 3.1, 4.1, 7.1), whereas speakers before the ephetai addressed them as w)= a)/ndrej ‘gentlemen’ (e.g. Ant. 6.7, Lys. 1.1) or even w)= a)/ndrej dikastai/ ‘judges’ as if they were an ordinary jury (Ant. 6.1).  Thus even after we have been told that the court trying Orestes is the Areopagus council, the trial will still differ from a fifth-century Areopagus trial in a crucial feature – the feature, indeed, that will decide its result (since had Orestes not pleaded justification, his conviction would have been a foregone conclusion).
Nevertheless, trials before the ephetai do seem to have followed substantially the same procedures as those before the Areopagus council – very special procedures, unique in the Athenian judicial system.  And what is truly striking about Orestes’ trial is that some at least of these special procedures, and crucial ones at that, are conspicuously absent.  
Wilamowitz
 long ago identified six distinctive features of Areopagus trials which he claims are not present in Eumenides
.  Several, indeed the majority, of the points he makes are actually far from convincing.  He is surely wrong to claim (his second and third points) that Orestes’ trial differed from real homicide trials in that it was not conducted in the open air and in a sacred precinct (‘im freien, im heiligtume’
):  we are quite certainly invited to locate Orestes’ trial in a sacred precinct
, and we can see with our own eyes that it is being held in the open air
.  There is, to be sure, no indication that Athena, as the equivalent of the basileus who would have presided over a normal homicide trial, removed her garland of office before voting
 (Wilamowitz’s first point), but then no one would have expected the goddess to be wearing one in the first place
.  Whether the stones of Hybris and of Shamelessness, on which the contending parties stood to speak
, were represented in any way in the stage setting (Wilamowitz’s fourth point), we simply cannot tell.  And the fact that the prosecution and defence do not make two set speeches apiece (his sixth point) need show no more than that Aeschylus was more concerned with creating effective drama than with photographic reproduction of a real-life model
.  

Wilamowitz’s fifth point, on the other hand – that we do not find in Orestes’ trial ‘the solemn oaths sworn by the parties’ (‘die feierlichen eidschwüre der parteien’) – is entirely correct, so far as it goes.  Yet Aeschylus does make significant and subtly patterned use of oaths in connection with the trial of Orestes, and the ways in which he does so deserve a detailed investigation.  I will also be referring to two other features distinctive, or partly distinctive, of the Areopagus and the other special homicide courts, which do not appear in Wilamowitz’s list.
Oaths were, of course, a prominent feature in Athenian judicial procedures generally
, but their role in Areopagite and ephetic trials was unique
.  The preliminary oaths of the prosecutor and defendant had to be taken with special solemnity, over the cut pieces of a sacrificial animal, and with a special imprecation of total destruction of the swearer and his entire family should the oath be false; at the end of the trial, the winner of the case had to swear again that he had told nothing but the truth and that the jury’s verdict was right; and every witness had to swear (according to which side he was on) that the defendant was or was not guilty
 – a rule which was bound to render inadmissible the evidence of many a truthful and highly relevant witness.  The alleged murderer of Herodes is highly indignant to find himself, through the procedure of endeixis, being tried in an ordinary jury-court, with the witnesses unsworn
, and demands an acquittal and a retrial before the proper tribunal with the proper solemnities
.
We hear a great deal about oaths in Eumenides (and indeed throughout the Oresteia
), and much of it is in connection with Orestes’ trial.  But what are the oaths we hear of?  By far the most prominent is the oath of the judges.  This is mentioned explicitly four times (483, 489
, 680, 710), and first the chorus-leader
 (680) and then Athena remind the judges of the importance of respecting it.  But the judges were on oath in all Athenian trials, and the speakers in those trials were constantly reminding them of the fact
 – except in trials before the Areopagus council and the ephetai.  There are six surviving speeches delivered before these bodies
, and these contain not one reference to any oath taken by the judges
.  Perhaps it was considered discourteous to these distinguished citizens – every one of whom had spent a year presiding over trials as an archon, and was subject to a strict code of conduct
 – to suggest that they needed reminding to be true to their oath; at any rate, it seems that it was not in fact the practice to remind them.  Orestes’ judges are so reminded.  There is also a fifth, slightly veiled reference to the judicial oath, to which we shall come in due course.
The three oaths that were particularly distinctive of homicide trials, as we have seen, were the specially solemn oath (diōmosia) of prosecutor and defendant before the trial, its repetition by the winning party at the end of the trial, and the witness’s oath affirming the defendant’s guilt or innocence.  Curiously enough, leaving aside now the four references to the judicial oath already discussed, we find just three other mentions of oaths in the middle section of Eumenides containing the trial (397-777)
, and their timing, and the identity of the speakers, correspond to these three distinctive oaths.  Before the trial, the prosecutors complain that the defendant is unwilling to swear to his innocence, or to allow them to swear to his guilt (429-32).  During the trial, there is a reference to an oath in a speech by the only witness called, Apollo (621).  And at its end, the winning party swears an oath (762-74).  But while these passages do correspond to the three special oaths in timing and in the identity of their speakers, they correspond to them in nothing else.
The language of 429 (a)ll' o(/rkon ou) de/cait' a)/n, ou) dou=nai qe/loi
:  ‘he will not accept our oath, nor be willing to offer his own’) indicates that what is being spoken of is not a compulsory pre-trial oath, but an oath-challenge.  So far as compulsory pre-trial oaths were concerned – and in this respect, at least, a homicide trial was no different from any other – it was meaningless to speak of either side accepting or rejecting an offer by the other side to swear an oath:  both sides had to swear, or lose their case by default.  Here, on the contrary, neither side swears:  we know they do not, because they are both present on stage every minute of the time from their arrival in Athens till after the end of the trial.  The prosecutors say that they are willing to swear (that Orestes killed his mother) while Orestes is unwilling to swear (that he did not), and argue that in view of this he should not be permitted to argue his case
.  This is what happens in challenge situations: one side offers to swear to the truth of its account of the case and/or demands that the opposition do so, expecting to make rhetorical hay out of the opposition’s refusal to accept the offer or comply with the demand.  And here they know for sure that Orestes will refuse.  But Athena is quite unimpressed: one should not, she says, be allowed to swear one’s way to an unjust victory (432).  She clearly means, as she has already indicated (426), that she suspects there may be circumstances that explain and excuse the matricide, and insists that Orestes must be free to raise such issues if they exist.  And as a result of her decision, both parties go into the trial without having sworn to anything at all – which in a regular Athenian trial, for murder or anything else, would be quite impossible.
Apollo comes to the court to be ‘both witness and co-defendant’ (kai\ marturh/swn ... kai\ cundikh/swn, 576-9)
, and no critic will complain of a procedural irregularity when he combines, in what is dramatically a highly effective way, the distinct roles of the witness and the supporting speaker (synēgoros).  As a witness in an Areopagus homicide trial, he ought to swear to the defendant’s innocence.  He does not; he merely affirms that as a prophet he does not lie (615).  When he mentions oaths, shortly afterwards, it is in another connection altogether.  Having asserted that every oracular utterance he makes – including therefore his instruction to Orestes to take lethal vengeance on his mother as well as on Aegisthus – has the authority of Zeus behind it, he tells the judges that it is their duty to comply with Zeus’s will, ‘because an oath
 is in no way mightier than Zeus’ (621).  Apollo does not say what oath he is alluding to, but the only one that could possibly be relevant is the oath of the judges:  they were sworn to decide in strict accordance with justice (gnw/mv tv= dikaiota/tv [Dem. 20.118], cf. Eum. 674-5 a)po\ gnw/mhj ... dikai/aj), so Apollo is in effect saying that if the will of Zeus is contrary to justice, then the judges must disregard their oath!  Needless to say, no real Athenian pleader ever said such a thing, or allowed his judges to entertain for a moment the thought that justice might be against him.  Once again, though, the traditional role of oaths in homicide trials has been turned on its head – and in a manner that would have been impossible even in an ordinary Athenian jury-trial.  First of all the contending parties were allowed to go into the trial without swearing at all; now a witness, instead of taking an oath himself, has disparaged the oath taken by the judges.
And while Orestes, after his acquittal has been announced, certainly swears an oath, it is not an oath to the effect that the verdict was the right one.  Instead he swears (762-74) that no future ruler of Argos will ever attack Athens – or that if one tries, he himself, in his posthumous capacity as a hero, will ensure, through evil omens and other means, that the plan is abandoned.  Orestes himself, in fact, has never actually said, with or without an oath, that he killed his mother with justice, even though this was his only possible defence.  In the preliminary hearing, he had said that he killed Clytaemestra in revenge for the death of Agamemnon (463-4) and asked Athena to judge whether he had done so justly or not (468-9); similarly at the trial itself, he says that Clytaemestra was polluted by the murder of her husband, Orestes’ father (600-2), but then asks Apollo to expound and judge whether he had acted justly in killing her (609-13).  In a real homicide trial, it would be necessary at more than one stage for the defendant not only to assert but to swear to the truth of his claim to be innocent.  
Thus Aeschylus, it seems, is playing allusively with the conventions of homicide trials while actually driving a coach and horses through them.  He flouts them, too, by the manner in which he designates the judges.  The court, as we have seen, is regularly called a ‘council’ (bouleuth/rion
); but Athena equally regularly (483, 684, 743) calls its members dikastai (cf. also Apollo at 81)/.  This was the regular term for the members of ordinary juries.  Could it be applied to members of the Areopagus council?  Yes, but it was not normal.  It is certain that, in speeches delivered before other bodies, the Areopagus council can be called a judicial court (dikasth/rion
); once, too, in such a speech, those sitting to judge on the Areopagus are called dikastai/
 – in connection, indeed, with the trial of Orestes (though his judges in this passage are no ordinary Areopagites – they are the Twelve Gods).  The Areopagites are also once referred to as dikastai/ in Antiphon 1, a speech that was probably delivered before them
, but the speaker never addresses them as such, using instead the formula w)= a)/ndrej ‘gentlemen’ (six times).    In a speech by Antiphon this may not be of much significance, because w)= a)/ndrej is also his normal formula when addressing an ordinary jury
; but it is certainly significant that Lysias, who in nineteen speeches
 composed for trials before ordinary juries calls them w)= a)/ndrej dikastai/ ‘judges’ 164 times, never so addresses the Areopagus council (he calls them always w)= boulh/ ‘councillors’)
. 

Our evidence thus suggests that Athena is describing (and, in 743, addressing) the members of the Areopagus council in language that would normally be considered more appropriate to the members of an ordinary heliastic court.  The somewhat oxymoronic phrase dikastw=n tou=to bouleuth/rion
 ‘this council of dikastai’ (684) would point up this incongruity, and so perhaps would Athena’s instruction to certain of the judges (742-3) to empty and count the ballots
.
The recent review by Rhodes (2004) of the extent and nature of irrelevance in Athenian forensic speeches concludes that it is less ubiquitous than has sometimes been believed, but that the constraints are somewhat (though not vastly) tighter in speeches before the Areopagus or ephetai than elsewhere
.  In Orestes’ trial there are two notable pieces of irrelevance.  At the end of his presentation of the defence case (667-73), Apollo promises to do all he can to make Athens great, and in particular says that he has sent Orestes to Athens in order that he and his city may become Athens’ eternal allies; he does not explicitly indicate that for this favour he expects the quid pro quo of an acquittal for his protégé, but the implication is unmistakable.  Subsequently – while the judges are actually voting – the Erinyes repeatedly threaten the Athenians with terrible consequences should the Athenians humiliate them by an acquittal (711-12, 719-20, 733).  Such promises and threats do not in the least assist the judges to make up their minds on the issue in dispute, namely whether or not Orestes acted justly in killing his mother, and must be regarded as reaching a high level of irrelevance.  It is, of course, routine to warn the judges of the evil consequences of letting crime go unpunished, and homicide trials are no exception to this
; similarly a speaker may remind a jury that to acquit those guilty of illegal commercial practices will encourage others and drive up food prices (Lys. 22.17-22) or that it is economically essential to give proper protection to those who make maritime loans (Dem. 34.51-2) or even that rich men will not be willing to spend lavishly on liturgies if they see it earns them no immunity from (allegedly) sykophantic prosecutions (Lys. 21.12-14, 25).  But it is one thing to remind the jury of the general, indirect consequences of this or that verdict; it is another for a speaker himself (or an advocate on his behalf) to promise favours if the verdict goes his way, or threaten harm if it does not.  Some do, indeed, sail quite near the wind.  The speaker of Isocrates 17 mentions, at the very end of his speech (§57-8), the trading privileges granted to Athens and Athenians in the past by King Satyrus, who had the speaker’s father Sopaeus as one of his chief officials and whose son had become brother-in-law to the speaker himself (§§3, 11), and adds ‘It would therefore not be reasonable of you to treat their letters slightingly’ – clearly hinting that an adverse verdict would be treated by Satyrus and Sopaeus as an offence against them personally, and would make them less willing to treat Athens favourably in future.  We find nothing remotely like this in any of the Areopagite or ephetic speeches.  The nearest anyone gets to it is when the defendant in Lysias 7 draws attention to his liturgies (§31) and his military record (§41); and even he mentions these only as evidence of his good character and to arouse sympathy for the pathetic plight of one who has done so much for Athens and may now be forced into exile – he does not so much as say at the end, like the speaker of Lysias 21, that if he is acquitted he will continue to show himself as good a citizen as he has always been
.  The blatant bribes and threats offered by Apollo and the Erinyes respectively are, so far as we can tell, at, or beyond, the edge of Athenian practice even in the ordinary courts, let alone before the Areopagus where speakers had to take a special oath to keep to the point
.  Doubtless the boundaries of the permissible were constantly being tested, and adjusted according to the perceived reactions of the judges; at any rate we can say that whether or not a speaker might sometimes have got away with promises like Apollo’s, or threats like those of the Erinyes, before an ordinary court, they could surely never have done so on the Areopagus.
Thus Wilamowitz was right, if largely for the wrong reasons.  In at least three ways we have found that the trial of Orestes bears a much closer resemblance to an ordinary Athenian trial before a heliastic jury than to a homicide trial on the Areopagus – though its participants do not always observe even the basic protocol of ordinary trials.  In other words, while respecting tradition by having the trial take place on the Hill of Ares, and probably going beyond tradition
 by making the judges human rather than divine and identifying them with the contemporary Areopagus council, and while, as we have seen, playing allusively with its terminology and procedures, Aeschylus is also simultaneously encouraging his audience to see the members of this ‘council of dikastai’ as performing the same function which they themselves had performed, or (if not yet thirty years old) would one day be performing, as dikastai in the regular Athenian courts.  They are witnessing the founding, not just of one judicial body (recently under something of a cloud), but of the whole Athenian justice system
.  Orestes’ judges – the only males on stage at the end of the Oresteia, except possibly for a herald and a trumpeter
 – may be ‘the best’ of the Athenian citizen body (487), but it is not for nothing that Athena addresses them as   )Attiko\j lew/j ‘Attic folk’ (681):  these ten, eleven or twelve men
, who never speak but whose votes help determine the destiny of Athens for all time, are Athenian Everyman.  Every Athenian can imagine himself in their place, and every Athenian can hope, like them, to enjoy the blessing of Athena and the Semnai Theai
 if, when he comes to judge his fellows, he fulfils his oath to do so
according to the laws and decrees of the Athenian people and the Council of Five Hundred, and concerning matters about which there are no laws
 … according to my perfectly honest opinion, and not from favour nor from enmity … no[t] myself accept[ing] gifts for judging, nor [letting] any other man or woman do so on my behalf with my knowledge … giv[ing] an equal hearing to the accuser and the defendant alike, and cast[ing] my vote in relation to the actual matter in issue

– as Orestes’ judges, ‘untouched by thought of gain’ (Eum. 704) and ignoring alike Apollo’s promises and the Erinyes’ threats, did to the best of their ability in a dispute on which, as their split decision implies, a ‘perfectly honest opinion’ might go either way and there could be no such thing as a verdict that was unequivocally right.
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�The nature and effect of Athena’s vote are not my concern here.  My views on this subject will be found in Sommerstein 1989:221-6 (cf. Collard 2002:220-1); for an opposing argument see Conacher 1987:164-6 (cf. Podlecki 1989:211-13).


�Their plurality was not in itself an abnormal feature; it was common for the prosecutor, and sometimes the defendant, to have one or more supporting speakers.


�Because tragic choruses (or rather their leaders) hardly ever did (see Dale 1965:18-22).  It is possible, but unprovable, that in 585-608 each member of the chorus spoke once (cf. Ag. 1348-71; see Taplin 1977:393 n.1), if there was a change of speaker between 585-6 and 587.


�On cross-examination in Athenian trials see Carawan 1983 and Todd 2002. 


�Though this is also true of the one prosecution speech that survives from a homicide trial under the traditional procedure (a dikē phonou), Antiphon 1, doubtless because in that case the prosecutor was unable to find anyone qualified to be a witness who was prepared to swear, as all prosecution witnesses had to (see below, p.000), to the guilt of the accused.


�Though something like this does seem to have happened occasionally in fifth-century trials; cf. Andoc. 1.69 where the speaker neither asks his witnesses specific questions nor offers a prepared statement for them to confirm, but tells the jury they will ‘come up and speak to you for as long as you are willing to hear them’ – a neat trick, since while witnesses were on the stand the water-clock for timing speeches was stopped!


�This too need not be discussed here; see Sommerstein 1989:31-2, 216-18, and 1996:392-402.


�The text (prw/taj di/kaj kri/nontej ai(/matoj xutou=) could mean that this is the first homicide trial to be held before the new council, or that it is the first to be held anywhere.  Athenians would probably take it for granted that it was both, and that fits with the thematics of the trilogy, in which, until now, the only means of punishing murder (or any other crime) has been by individual vengeance ‘through raw, bloody strife’ (Cho. 474).


�See Sommerstein 1989:4-5; Podlecki 1989:4-5; and, for the view that Aeschylus invented the whole idea of a trial of Orestes at Athens, Jacoby 1954:ii 23-5.


�Chosen by lot (Arist. Ath.Pol. 57.4), presumably from among all members of the Areopagus council who were qualified by age (see next note).  Our evidence does not permit us to say whether the ephetai were chosen for a year at a time or whether a fresh sortition was made for each trial; the former system would correspond to that by which dikastai were assigned to courts in the fifth century, the latter would approximate that of the fourth (the development of the system is surveyed by MacDowell 1978:35-40).


�They had to be at least fifty years old (Lex.Segu. s.v. e)fetai/ = Bekk. Anecd. i 188.30-2), whereas a man might hold an archonship at thirty and therefore might be a member of the Areopagus council at thirty-one.  No source actually states that the ephetai were Areopagites, and it was for long generally held that by the later classical period, at least, they were chosen from among the corps of ordinary dikastai, or even that their entire jurisdiction had by then been transferred to ordinary courts; but see now Carawan 1991 and Carawan 1998:154-67.


�Wilamowitz 1893:ii 333.


�Elsewhere in the same chapter (1893:ii 331) he refers to a seventh, the prohibition of irrelevancy; I shall return to this subject below (p.000).


�In Aristoteles und Athen Wilamowitz did not capitalize the initial letters of nouns (or indeed of sentences), except for proper names.


�Either the Areopagus itself, as has usually been supposed, or the Acropolis, as is the view of Scullion 1994:77-86.  In addition, of course, the theatre itself was part of a precinct of Dionysus.


�Even if Scullion loc.cit. is right (as I now think he is) to claim that there has been no explicit change of scene since Orestes, at verse 243, embraced the olive-wood image of Athena Polias (which must, of course, be imagined as being within her temple), an imaginary indoor setting can easily be forgotten if the audience are later given the impression that the action is taking place out of doors (‘the indoor-outdoor distinction is always flimsy’, Taplin 1977:326, citing Eur. HF 1028-38 ~ 1089-90), and no one will imagine Orestes’ trial as taking place indoors when they are told (566-9) that the public are present in such numbers that the voice of a herald and the blast of a trumpet are required to bring them to order.


�Pollux 8.90.


�Particularly since she is probably at least partly armed and wearing her helmet (cf. Sommerstein 1989:151, Collard 2002:211). 


�Paus. 1.28.5.


�One could argue, indeed, that in this trial the two sides actually have four speeches apiece (prosecution, 585-608 – almost entirely taken up by cross-examination of their opponent – 622-4, 640-3, 652-6; defence, 609-21, 625-39, 644-51, 657-73).  It is just as well that there is no water-clock to time the speeches; even if we ignore the fact that during the initial presentation of the prosecution case the defendant actually does nearly half the talking, he and his advocate get 53 lines’ worth of speaking time to their opponents’ 36.


�They were taken by the dikastai at the beginning of the calendar year (see now Mirhady 2007), by the contending parties before the trial (Harrison 1971:99-100), and by witnesses if they were unwilling to give the testimony desired by the party who had called them (see Carey 1995); in addition either party could offer to swear (or put forward another person willing to swear) to the truth of any matter in issue, or could challenge his opponent (or a person connected with his opponent) to do likewise, though such offers or challenges were normally made only for the purpose of eliciting a refusal (Mirhady 1991, Gagarin 2007).  It is not surprising that of the 3700-odd references to oaths (in texts of all kinds down to the year 322) listed in the database of the Nottingham Oath in Archaic and Classical Greece project, more than a quarter (nearly 950) appear in the works of the ten Attic orators.


�See on all this MacDowell 1963:90-101.


�In ordinary Athenian trials, witnesses normally were not required to take any oath at all, unless they were refusing to give the evidence requested by the party who had called them.  There was apparently an exception made for cases arising out of the review of the citizen rolls in 346/5 (cf. Dem. 57.22, 36, 39, 44, 53, 56); doubtless this provision was included in the law authorizing the review, as a special safeguard against false allegations.


�Ant. 5.12, 15.  He says the prosecutor himself is unsworn too, but by this he means only that the prosecutor has not taken the special oath prescribed for homicide trials.


�Ant. 5.90, 94-6.  In fact we may be fairly sure that his intention, if acquitted today, would be to leave Athens immediately, and that had there been a retrial he would then have complained that he was being put in double jeopardy (cf. Ant. 5.16).


�See Fletcher 2007.


�This line appears in different places in the two branches of the manuscript tradition, and scholars have transposed it to at least four other locations; but wherever it may originally have stood in the passage, there is little doubt of its genuineness (though Headlam did delete the line).


�Hardly Apollo, in view of 621; see Winnington-Ingram [1935] 1983:219-21.


�For example, the forensic speeches in the Demosthenic corpus contain, according to the Nottingham database, sixty-two references to the dicastic oath.


�Antiphon 1 (prosecution, homicide, probably Areopagus) and 6 (defence, homicide, Palladium); Lysias 1 (defence, homicide, Delphinium), 3 (defence, wounding, Areopagus), 4 (same) and 7 (defence, interfering with the site of a sacred olive-tree, Areopagus).


�By contrast, in Antiphon 5, a murder defence delivered before an ordinary court, the dicastic oath is mentioned twice (Ant. 5. 85, 96); in the two speeches that Lysias wrote for the prosecution of the younger Alkibiades it is mentioned five times (Lys. 14.22, 40, 47; 15.8-9, 10).


�An ex-archon could be denied membership of the Areopagus council for having had lunch in a tavern (Hyp. fr. 138 Jensen) – or at least a jury could be credibly told that this had once happened.


�This stretch of the play begins with the first entrance of Athena, and ends with the final exit of Orestes.  Orestes (the defendant) and the Erinyes (the prosecutors) are present throughout, and so is Athena (the president of the court) except during the choral song 490-565 when she has gone off to choose the judges (and apparently to swear them in, since they swear no oath on stage).


�conj. Schütz (qe/lei codd.); see Sommerstein 1989:157.


�Line 429 is a response to Athena’s observation that two parties are present and she has so far only heard from one of them (428); hence it is meant to imply that Orestes, being unwilling to swear to his innocence, has no right to be heard.


�Likewise Orestes speaks of him as a witness in 594 and 609.


�Or maybe Horkos, the god of oaths – and nephew of the Erinyes, who assisted at his birth (cf. Hes. Thg. 211-32 [the Erinyes are here called Keres, cf. Sommerstein 1989:8], Works 802-4)?


�Although by using this word Aeschylus makes a bow to the notion that the Areopagus tribunal was formally a boulh/, it is worth remembering that their place of meeting was not normally in ordinary speech called a bouleuth/rion (Aeschines 1.92 is the only exception in classical prose); that was the term for the meeting-place of the democratic, lot-chosen Council of Five Hundred.


�Lys. 1.30; [Lys.] 6.14; Dem. 23.65-6.  In two of these three passages the council is being praised as the wisest, most just, most revered, etc., of all Athenian judicial tribunals.


�Dem. 23.66.  In addition, the ephetai are three times referred to as dikastai/ – and once addressed as w)= a)/ndrej dikastai/ – in Antiphon 6, written for a man charged with unintentional homicide (Ant. 6.19) and therefore tried by the ephetai at the Palladion (referred to – Ant. 6.3, 6.6 [if correctly restored], 6.51; addressed – 6.1).


�Ant. 1.23.  It has in the past been widely held (e.g. MacDowell 1963:62-4, Carey 1997:36) that the charge in this case was one of ‘planning’ a homicide (bou/leusij) and that it was therefore tried by the ephetai at the Palladion (Arist. Ath.Pol. 57.3); but Harris 2001:81-2 has argued (citing Harpocration b20) that anyone sharing responsibility, however indirectly, for an unlawful killing could be charged with homicide proper (fo/noj) and that the charge of bou/leusij fo/nou ‘would normally [be] brought … against a person who plotted to kill when the murder was not actually carried out’ (like a modern charge of attempted murder or conspiracy to murder).  The strongest evidence in support of this view is Dem. 54.25, which refers to a case tried before the Areopagus in which ‘it was common ground that [the accused] did not lay a hand on the deceased [but only] encouraged the assailant to strike’.


�In his only surviving speech for a trial before an ordinary jury, On the Murder of Herodes, Antiphon uses w)= a)/ndrej eighteen times and w)= a)/ndrej dikastai/ only once.  Isaios too prefers the shorter formula.


�I exclude the spurious Against Andokides (6) and For Polystratos (20).


�Twenty-nine times in all in Lysias 3, 4 and 7.  The ephetic court which tried Euphiletos (at the Delphinium) for the murder of Eratosthenes (Lys. 1) is addressed as w)= a)/ndrej (twenty-four times).  Martin 2006:77 suggests that this form of address was ‘conventional for homicide juries’. 


�An emendation by Canter, accepted by all recent editors; the mss. have d' e(ka/stwn (M) or d' e(ka/stw (cett.)


�This was how it was done in the ordinary jury-courts (Arist. Ath. Pol. 66.2. 68.2, 69.1), and there, as here (cf. o(/soij ... tou=t' e)pe/staltai te/loj, 743), those who were to perform this function were chosen before the trial.  In so ancient and august a body as the Areopagus council, is it not more likely that this mechanical role was performed by humbler assistants?


�Rhodes 2004:141-2, 143-4, 155; Lanni (2005:124-6) reaches similar conclusions.  Wilamowitz (1893:ii 331) exaggerates considerably when he writes that Apollo’s irrelevance ‘is inappropriate for the Areopagus but thoroughly appropriate for <ordinary> Athenian courts’ (‘für den Areopag nicht paßt, um so mehr aber für das attische gericht’; I am grateful to my colleague Katharina Lorenz for resolving my uncertainty about the meaning of the second clause).


�Cf. Ant. 1.31 (last sentence); Lys. 1.36, 47-9 (where, as throughout his speech, the defendant treats his victim, Eratosthenes, as the real criminal).


�Cf. Lys. 21.25.


�Antiphon 5.11-12; Lyc. Leocr. 11-13; Arist. Rhet. 1354a22-3; see Rhodes 2004:137, 148-9, 156.  Arist. Ath.Pol. 67.1 states that in cases before the ordinary courts the litigants swore ‘to speak about the case itself’ (like Rhodes 1981:718-19 and 2004:156, I do not think the placement of this clause warrants the inference that this oath was confined to private suits); but this oath may have been less watertight than its Areopagite counterpart – our three sources for the latter all say that pleaders there are required to speak only about the case itself.  


�See Sommerstein 1989:2-6.


�It is in keeping with this that Athena is represented as instituting rules of procedure (that the prosecutor should speak first, 583-4; that on an equal vote the defendant is acquitted, 741) which applied to all Athenian trials alike.  My conclusion is, in this respect, the same as that of Kennedy 2006:53:  ‘the Areopagus becomes symbolic of all courts in Athens, thereby fostering a democratic identity for the Athenians associated specifically with the concept of justice as trial by jury’.  Kennedy’s claim, however (2006:53-62), that we are to see Orestes’ trial as the prototype of fifth-century Athenian imperial jurisdiction over citizens of allied states, is unacceptable:  Orestes, on behalf of Argos, makes an alliance with Athens only after his acquittal (only then, in his own words, does he even become an Argive once more: 757), and Argos, though in 458 an ally of Athens, was not and never had been a member of the Delian League.


�Two persons, not one; see Sommerstein 1989:186-7 (on 567-9).  Incidentally, those who believe that the Oresteia is designed inter alia to validate the supremacy of the male in Athenian society rarely if ever seem to take on board the implications of the fact that Aeschylus does not allow any male to utter a word during the last 270 lines of the trilogy, and that the final song, welcoming the Erinyes (now the Semnai Theai) to their new home, is sung by a female chorus specially introduced for the purpose, who, in a direct reversal of traditional gender stereotypes, twice order the male citizenry to keep silence (1035, 1039).  This consideration, which Winnington-Ingram (1948 ( 1983:101-31) did not include in his analysis, strongly reinforces the case which he made against the male-supremacist interpretation long before that interpretation became the received wisdom.


�I am not here going to choose between these alternatives; see note 1 above.


�As well as of Zeus, Poseidon and Demeter, the deities actually invoked in the dikastic oath.


�Meaning, primarily if not exclusively, what would today be called questions of fact.


�This formulation of the essential clauses of the dikastic oath is based on the combined evidence of Dem. 24.149-51, 20.118, and 57.63.  Mirhady 2007 reaches slightly different conclusions, rejecting in particular the phrases ‘concerning matters about which there are no laws’ (while agreeing that it was primarily questions of fact that the juror undertook to judge according to his ‘perfectly honest opinion’) and ‘not from favour nor from enmity’; he regards these phrases as orators’ explanations of, or glosses on, the oath rather than part of its text.





