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An open, competitive Single Market is Europe’s biggest asset, unique in the world.
Competition policy and effective enforcement will secure a level playing field — so all
operators in the Single Market compete and win on merit alone. This is what generates

investment, efficiency, and innovation.

Neelie Kroes, EU Competition Commissioner (2006a)

Introduction

Competition policy constitutes one of the core policy areas of the European Union (EU). In
the Treaty of Rome of 1957, establishing the European Economic Community (EEC),
competition laws received a strong constitutional status, laying the legal basis for ‘a system
ensuring that competition in the internal market is not distorted’ (Article 3(f)). The actual
competition provisions were included and stipulated in a section entitled ‘Rules of
Competition’, in the Articles 85-90. After the renumbering through the Treaty of
Amsterdam (ToA), they became Articles 81, 82 and 86 to 89, comprising four components
dealing with cartels and restrictive business practices (Article 85), abuse of dominant
position (86), public undertakings (90), and state aid (92). In the view of the Treaty
drafters, the inclusion of this market regulatory field to the supranational level served the
purpose of setting in motion the dynamics of the European economic integration project,
or, what in EU jargon was coined at a later stage as the creation of ‘a level playing field’.
Shortly after its inauguration, the European Commission’s Directorate General (DG)
Competition (formerly DG 1V) was entrusted with far-reaching investigatory and
decisional powers in the enforcement of competition laws. To date, there is no comparable
Community pillar policy, in which the Commission enjoys similar wide-ranging
competences, and in which the Council of the European Union and the European
Parliament have so little to say. The centralisation of competition control at supranational
Community level — that is the enforcement of EC competition laws — was pivotal to the
creation of market capitalism in the region, and paramount to the persistent continuity in
which the economic integration project advanced. By being genuinely focused on market
making, EC competition laws aimed at opening up Member States’ markets to foreign
competition, and removing obstacles to cross-border economic transactions imposed by
private market actors, as well as Member State governments. The right to compete in the
common market granted companies the right to freely access the domestic markets of other

Member States.



The Focus of the Research
Looking back at the EU’s fifty-year history reveals that the substance of EC competition
laws remained largely unaltered during the first four decades of the European integration
project, except for the introduction of the EC Merger Regulation in 1989, and a range of
regulations specifying the enforcement of EC competition laws. From its inauguration until
the mid-1980s, competition policy was characterised by a flexible, administrative, and
multigoal orientated enforcement approach, informed by a broader macroeconomic welfare
vision. It exemplified strong neomercantilist and protectionists traits, and in some cases
even allowed for significant ‘distortions’ of competition, whenever justified for general
reasons of industrial and/or social policy. Competition laws were enforced largely in line
with what in the objectives of the non-consolidated version of the Rome Treaty was spelled
out as ‘balanced trade’ and ‘fair competition’. Alongside the accelerated pace of the single
market creation in the mid-1980s, the prevalent accent of the enforcement practices
underwent a major transformation. EC competition policy acquired heightened agenda
status, and increasingly came to be recognised as ‘the most important organising principle
in the capitalist world’ (Cini and McGowan, 1998: 2). Gradually, a ‘competition only’
vision came to dominate. This was also reflected in the consolidated text of the Treaty of
the European Union (TEU), where the notion of ‘fair’ competition was replaced by ‘free’
competition. Together with the free movement of goods, people, capital, and services, and
a whole string of other market making measures in the 1990s, such as monetary stability,
privatisation, and linked processes of deregulation and re-regulation, a more stringent
enforcement of competition laws was adopted. As outlined above by Competition
Commissioner Kroes, effective enforcement was considered to form the backbone of
economic growth. Defined in the terms of a ‘competition for competitiveness strategy’,
competition policy was subordinated to the goal of making the single market more efficient
and effective. This ‘competition for competitiveness’ spirit was further reinforced with the
reinvigorated discourse of EU’s Lisbon agenda set at the Lisbon Council Summit in 2000,
aiming at making the EU the most competitive and knowledge-based economy of the
world by 2010. Against this background, and in parallel to the welcoming of ten new
Member States in 2004, the EC competition regime underwent a far-reaching reform,
which was officially titled ‘the Modernisation’. The reform fundamentally touched upon
the substance of competition laws, the enforcement procedures, and the central principles
guiding the enforcement. Reforms constitute important signposts for analysing the

Zeitgeist in a policy area. In marked contrast to the existing literature analysing single



competition policy reforms in isolation, that is without considering the broader
socioeconomic historical timeframe, this dissertation argues that the competition policy
reforms of the early 21* century constitute a point of culmination of a much broader
transformation of EU policy making. It seeks to contribute to a comprehensive
understanding of the political processes underlying the transformation of what is identified
here as the EC model of competition law and practices. How can we explain the
transformation of EU competition law and enforcement? What is the direction of change?
Who has driven the transformation, and most notably, why? Furthermore, cui bono: who

gains and who loses from this transformation?

The dissertation employs a ‘critical political economy’ perspective, with which it seeks to
grasp the transformation of EU competition laws and enforcement practices by relating it
to broader socioeconomic material and ideational changes. It departs from the notion that
law is frozen politics, and that the policy choices regarding the enforcement of laws are
driven by a complex interplay between influential sociopolitical forces, located in
particular macroeconomic realities, and adhering to particular ideas on how to organize the
market place. Reforms usually mark the end of certain ideological beliefs, and the
consolidation of new ideas that evolved in the time before the finalisation of the reform.
Competition policy is a genuinely multidisciplinary policy field, in which political,
economic, and legal thinking cannot be viewed independently from each other. Nor can
competition policy be viewed independently from economic realities. Although dominant
ideas (knowledge, norms, and convictions) are not always reducible to material factors, the
dissertation argues that the ascendancy of new ideas in EU competition policy needs to be
understood in the context of capitalist restructuring in Europe, unleashed by the process of
economic and political integration of markets in Europe, as well as increasingly on a global
scale. Based on a longitudinal analysis, the dissertation links the evolution of EC
competition policy in the late 1950s, and the subsequent development of the enforcement
practices in the 1960s, 1970s, and early 1980s to a structural shift of corporate orientation
from competition in national markets to competition in the single European market. In this
period, competition policy formed part of the institutional nexus of the post-War order of
‘embedded liberalism’. The subsequent transformation starting in the mid-1980s, found its
origins in the disruption of the post-war social order, and the rise of neoliberalism. It was
accompanied by a shift in corporate orientation from competition in the common European

market to competition in the global market place. The dissertation argues that the direction



of the changes were shaped by a public-private alliance of the European Commission’s DG
Competition, and a selective group of leading business representatives, controlling large,
transnationally operating corporations, headquartered predominantly in the EU and the US,
and organised in exclusive clubs, such as the European Round Table of Industrialists
(ERT) and the Tranmsatlantic Business Dialogue (TABD). This public-private alliance
enjoyed the support of other business organisations, such as the Union of Industrial and
Employers’ Confederations of Europe (UNICE), today called BusinessEurope, the
American Chamber of Commerce to the European Union (AmCham EU), and the
International Chamber of Commerce (ICC). Together with the Commission, these business
organisations shared the conviction to consolidate the creation of a borderless market in
which the free flow of market forces and free competition were to prevail. The
centralisation of competition policy at EU level offered business representatives, and their
corporate lawyers, a platform to express their interests, and to become a pivotal political

force in EU economic policy making.

The emergence of transnational corporations is inherently linked to the structural changes
in the world economy that catalyzed from the late 1970s onwards. The rapid pace of
technological innovation and the ICT revolution, the facilitation and cost reduction in
transportation, as well as the regulatory ramifications of ongoing liberalisation of trade and
capital flows on a world-encompassing scale, provided corporations with an accumulation
regime unprecedented in history. The phenomenon, generally captured as economic
globalisation, made it possible for corporations to engage in cross-border transactions more
easily, and to compete in the global economy. The emphasis on unfettered competition as a
market structuring device strengthened the power of transnationally operating corporations.
The transformed regime, consequently, was designed for the winners of the competitive
process, i.e. those able to compete. It consolidated a more market-based, neoliberal order,
in which private rather than public actors prevail, and which seeks to create an ever-bigger
‘level playing field’ of free market play not only in the realm of the common market, but
also on a global scale. As Commissioner Kroes (2007a) has repeatedly stated, ‘markets
rather than politicians are best placed to allocate resources efficiently, to identify the
companies and technologies of the future, and to generate the wealth needed to maintain
our way of life, based on our shared social and environmental values’. As part of this
strategy, the number of mergers and acquisitions, as well as other corporate alliances

increased considerably, resulting in a massive concentration of economic power. The



dissertation argues, moreover, that the transformation of the EU competition regime needs
to be placed in the context of underlying competitive tensions between the US as the EU as
major trading partners. This is particularly reflected in the transatlantic ‘cohabitation’ in
setting the parameters of how cross-border competition questions should be addressed.
What initially had the shape of a friendly rivalry between EU and US competition
authorities, increasingly appeared as an organic unity. This is due to the fact that the past
competition reforms constitute considerable steps of convergence towards the US

competition regime, both in terms of content and in procedural enforcement rules.

Structure and Main Arguments of the Dissertation
The dissertation is built up as follows: Chapter 1 offers a theoretical account of the nature
of competition and competition policy in capitalist markets, and identifies the main
stakeholders and their interests in competition policy. It argues that competition policy is
profoundly political in character, and that laws protecting free competition support the
accumulation of capital into ever-fewer hands, and in its extreme form, the oligopolisation,
or monopolisation of product markets. This inherently secures the continuous reproduction
of capitalist socioeconomic power relations, in terms of the relation between large
transnational corporations (TNCs) vis-a-vis small and medium-sized enterprises (SMEs),
the developed and developing world, as well in terms of the power relations between
capital and labour. Chapter 2 introduces and clarifies the central concepts of the
competition terminology and discusses the peculiarities of two competition law
enforcement models, including two schools of economic thought. The first part presents
the European ex ante administrative public control, or what here is also called the EC
competition model that remained in force until the 2004 reform. It introduces the
institutional design, and the enforcement mechanisms, as well as the competences
attributed to the European Commission. In a second part, the ex post court model of the US
Federal competition authorities is presented. The emphasis is on describing the central
features of these two models, and on establishing a general understanding of the
conceptual, legal, and institutional elements that underpin these models, which will be

referred to in the remainder of the dissertation.

Chapter 3 traces the historical evolution of the European competition model in the period

stretching from the early post-war years to the creation of the competition laws in



Germany, the inclusion of competition laws in the European Coal and Steel Community
(ECSC), and the EEC. It establishes the historical and political context in which laws on
competition were formulated and equipped with enforcement mechanisms, and explores
how the interplay of treaty drafters and the political opposition has given shape to the
particular outlook of EC competition model. Chapter 4 analyses and explains how EC
competition law enforcement has taken shape against the background of the broader
‘embedded liberalism’ bargain at Member State level in the period from 1958, the EC’s
birth year, until 1985, the year in which the Single European Act (SEA) was adopted. It
argues that the Commission in its role of a supranational competition authority balanced its
decision-making against the broader macroeconomic goal of economic integration. EC
competition laws were enforced to pursue multiple goals, often in line with broader
industrial policy objectives, and occasionally social policy objectives, in order to cope with
the overall commitment to economic openness, both regionally and globally. Even though
competition policy was genuinely market opening, and thus, market making, it was also
rather ‘defensive’ in character, displaying traces of a protectionist and neomercantilist
ideology that aimed at sheltering certain industries and companies from fierce outside
competitive pressures. In line with the progressive creation of a larger integrated regional
market that allowed companies to reap the benefits of economies of scale production,
competition laws were enforced as a means to foster the competitive strength of European
companies vis-a-vis the technologically more advanced and larger companies originating
from the US, and later from Japan. Enabling European competitors to compete was given
priority above the protection of the competitive process, which comprised a rather tolerant
stance towards mergers and acquisitions (M&As), and (cross-border) intercompany
agreements designed to pool R&D investments, and various forms of production,
distribution, or marketing joint ventures. Without loosing sight of the common market
project, Community level competition control sought to adjust the diminished capacity of
national governments to employ traditional protectionist measures. The dissertation argues
that the Commission’s flexible market interventionist strategies were made possible by the
strong administrative nature of EC competition law enforcement of the ex ante public

control model.

Chapter 5, 6, and 7 address the developments in EC competition law enforcement in the
time covering the time period of 1985 until the end of the century. Chapter 5 explores the

gradual changes of EC competition law enforcement that took shape with the advent and



the ascendancy of neoliberalism as a counter project to embedded liberalism in Europe. As
part of a larger transformation of capitalist organisation in Europe since the mid-1980s,
more narrow definitions of competition were employed, and the enforcement of EC
competition law became more stringent. Neoliberal conceptions of corporate efficiency
and consumer welfare amounted to the sole decisional criteria, and the use of
microeconomic reasoning in the assessment of anticompetitive conduct has become the
standard. Efficiency is generally understood as the lowest possible price, combined with
the highest quality of the goods and services for consumers. This fundamentally broke with
the broadly defined macroeconomic and flexible market interventionist orientation that
dominated the enforcement practices in the era of embedded liberalism. The accelerated
pace of the common market project, enacted by the Single European Act (SEA) in 1987
and the creation of the European Union in the early 1990s, was constitutive for
corporations to grow in size, to mobilise capital more easily, and henceforth to invest in
new spheres of production on a global scale. The subsequent privatisation of state-run
industries, and processes of deregulation, as well as re-regulation at supranational level,
offered new prospects for transnational corporations to adapt to the challenges posed by
economic globalisation. This