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contract. In White & Carter v McGregor (1962)7%¢ three Law Lords
held that an innocent. party -who elects not to: terminate the
contract, des\pite the ther‘s atte{npteﬁ% rep?aiiation, is entitled fo
mmplete a ‘solo” performance (that is, without the other’s co-
operation or involvement). He can then validly claim the agreed
S S S
price f for the completed job or t’a,si« The ma)omy held that, in

he no 10113.}er wanted performance. The two disbentmg 1udgf35,

(Lords Morton and”Keith) considered this claim for debt to be
highly inefficient: and unmeritorious. It would conflict with the

economic goal of encouraging innocent parties to restrict their

losses by ‘mitigating” (generally on' this doctrine, ‘see below).
However, the technical response to this argument is that the
doctrine of ‘mitigation®is confined to claims for damages, and that
the claimant is here asserting a right to a debt. Debt and damages
(on which 1215 ff) ‘are subject to different regimes. 79 This
difference is illustrated by Reiclman v Beveridge (20067 where the
Court of Appeal held that a landlord is entitled to sue for rent (an
action in debt) for the residue of a busihess tenancy. The landlord
is under no obligation to ‘mitigate’ by ‘accepting the tenant's
attempted renunciation.If the tenant finds it convenient to try to

release itself from ifs covenant to pay rent it must find a pew

tenant to-whom the lease might-be assigned or sub-let. And so the
landlord was not acting unreasonably by insisting on its right to

keep open the tenancy and:to maintain its rights to rent payments.

Since the White & Carter decision (1962), the cases have established
that there are two restrictions (which will be further examined
below) upon the innocent party’s opportunity to take advantage of

this rule (i) the claimant cannot succeed in suing for debt if his

performance requires - the ‘other party's ca‘aperahan, ai) the
claimant must ‘show ‘a ’legitimate interest’ i pursuing his

: Wt - i o s
unwanted performance. The second requitement will be applied ;

quite generously in favour of the inhocent party. Simon | in The
Dynamic (2003) formulated the following principle;”

= 119621 AC 413, HL; on which AS Burrows, Remedies for Torts and-Breach.of Contract (3 edn, Oxford
University Press, 2004), 435-44 (citing US material at 437); Carter, Phang and Phang (1999515 JCL.
97; A Tettenborn (ed), The Law of Damages (Londory 2003), 545 t0 549; K Scott [1962] CLI 12, PM
Nienaber, ibid at 213; AL Goodhart (1962) 78 LQR 263; M Furmston (1962) 25 MLR 364; Tabachnik
(1972) CLP 149; Priestley (1991) 3 JCL 21§; for references to US and Canadian materials or case law,

Anson (289 edn, Oxford University Press, 2002), 632 nm 18, 19 (US law, which differs from. Engiiysh .

on this topic, was cited in Clea Shipping Corporation v Biglk Oil nternational, The Algskan Trader
119841 1 All ER'129, 137, per Lloyd ]).

77 On the differences between debt and damages, Millett L} in Jervis v. Harris [1996) Ch 195, 202 3,
CAl

of [2006] EWCA Civ 1659; [20071 1 P & CR20; {20071 & TR-18,

0 AS Burtows, Remedies for Torts and Breach of Contract (3 edn, Oxford Umver&tty Prm&, 2004);
4 33-40.

7 Qcean Marine Navigation Lid v Koch Carbon Inc, " The Dynamic’ {20031 EWHC 1936, [2003] 2
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1) The bim:lcaiz is on the contrack-breaker-to show that the innocent
xpm?fy has no legitimate interest in-performing the contract vatlier
*than claiming damages. 2) This burden is wot discharged wierely by
':shﬂwmg that the benefit to the other party is smail in comparison fo

Hie loss to the conbract breaker.(3) The exception to the general rule
“applies wzly i extiene cases: where-damages would be-an adequate

remedy and where an election to keep the contract alive would be

o unveasonable.’

And the Court of Appeal in Reichman v Beveridge (2006) said7
There is, therefore, a very limited category of cases [wherel... an
election to keep the contract alive: waild be wholly nnreasonable
Cand. damages would be an adequats vemedy, or that the linnocent
o partt;} would }mw no Ze’s;ztmmm itterest tn wiaking such an élection.”

Hawwer, it is e.ubmxmd ‘that the W}uée & Carter doctrine is
_ unattractive. Instead, the United Kingdom Supreme Court should
 seize the earliest ‘opportunity. to declare. that an innocent party
. should normally be confined to compensation, rather than
. stubbornly ‘holding out’ for eventual comiplete payment of the
. agreed mmum,muon The mnm.emt party &{\Quid c:mly be al!owed

. om m\pmtam; cummmual or at}wr significant mtere&.t (mere
. difficulty in assessing damages should not be sufficient: damages
. can be awarded despite difficulty in assessment). The innocent
. party’s commercial or other significant interest should have been
_known to the guilty party, or reasonably obvious to him. Andsoa
- management consultant should not be firee to go to Hong Kong'
and make a rep@rf into’ a third party comipany il the
. commissioning party has decided to call 0ff the engagement, the
o xxample given by Lord Reid in the. White & Carter case (1962):

 Then it was said Hat, even where the zmsznt party can complete
tFw contract without such cosoperation, it s agamst the public
crest that he should be allowed to do so. An example was developed
Con argumerzt A company might engage an expert 1o go abroad and
- pre}mrz an eluborate report ad then repudiate. the contract “before
. anything was done. To allow such an expert then to waste thousands
o pmmdh in preparing tre report-carmol be right if @ much smaller

_ sum of damages would give him full compensation for his loss. Il

¢ wmdd mierely enable the expert toextort - settloment giving him far

mure  than remmmble compensation.”

Ll{)yri’s Rep é‘?ﬁi at [23], per Simon |
M {2&%} EWCA Civ 1659; [2007] 1 P& CR 20, {"007’} L& TR18. at [1; ]
% [1962] ACALY, 4289, 442, HL, per Lord Reid (Lord Keith also quoting this example).
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Nor should a surveyor be free to make a report on d propetty
which the client is no longer interested in buying. The dedision in
the Reichman case (20067 is, however, correct: a landlord should
not be required tofinda new business tenant. Indeed the business
Jease is structured to guarantee the landlord’s flow of rent—by the
taking of guarantees o secure the tenant’s payment of rent, should

the latter default. And 'so the tenarit must bear the continuing

liability for rent unless he finds a suitable r&pmc@meﬁt tenant for
the purpose of .an assignment of the lease or ‘a sub-lease
Furthermore, of crugial importance, the landlord has no right to
compensation in respect of futuré loss of rent, as Lloyd 1
explained in the Reichman case (2006).7*

damages: this is the Commen Law claim for compensation; the main
aim of compensatory damages is to- place the promisee in the

position he would have been in if the contract had been properly

performed, the so-called ‘ex ectation’, ¥
subsidiary type of damiages
the position he enjoyed before the contre
called rg&ggg;« loss’s conmimon o e
damages.is the requirement that the loss should be- mzlthu uzzwalh/k
unrelated  to-the breach, nor too remah'[‘ nor hased on a aéiure

‘knss <>f bargain’ measure; a

mifigate loss, where the claim could be based eithet on breach of

contract or a failure in tort to exercise due care, damages can be
reduced to reflect the claimant’s contributory neglicence;

specific. performance: this 18- draconian and cumbersome remedy,
requiring the defendant puaitwely to act; however, an individual
cannot be ordered to perform a contract for persona} services, such
as an employment contract; admittedly specific permrrmnce ensures

‘loyalty. to promises’; but it has the dmadvanmg,e of enablmg the

claimant t0 insist on performance even though he could easily avoid

or at least reduce his loss; and this remedy conflicts with the
claimant’s general need take steps to mittigate higloss by entering the

market for satisfaction from -an alternative source; other aspects of
specific performance are (i): there can be no specific perfemnamﬁ* of

contracts for personal services, nor against a company to reqmre itto

‘run-a’ business’; (i) -contracts to transter movable pmperty arc

remedied by damages awards, unless the bub;ect*matter is ‘unique’
or very nearly so; (i) in practice spec:xf}c performance i seldom

encountered outside its heartland, namely contracts for the sale or.
exchange of interests in land; : :

71 [2006] EWCA Civ 1659; [2007] 1 P & CR 20;[2007] L & TR18:

wibid, at 18]
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{2) Spmﬁt Perfommm*g a;rd In;m:zc:tmm

12.02 A perwn wﬂ! be g,mity af contnmpt C)f court? (and beccmw i wui@mm}r’ yithe
breaches. an m;unctwn 0 an mder 'of x;pacxf:x: performance addressed to him A

uilty o of contempt eve oven if he later
ant order Wumtwn 1A person

e

e

mund gu‘h - of contempt can be irr pmcmeci for tp 1o two years™ or fined, In
md1 iduals 7' and companies, the court con order

rovide mdaquate reimf Speufw p@rfarmmw i the pmmary
he ctontext (}f %reemems for the, transier af Iaﬂd or a,haxe» in

12.(}4 ;{n Co»& it lwe*l Jsumnw Sewum vAz oyl bforszs Lid (1998) the House of Lords held
er mm:e is not available to compel a tenant to honour a long-
o & o eep open’ a business. This case concerned a lease for a
. aupe narket site in a Sheffield shopping mall. The thirty five year lease,
granted in 1979, included a clause that the tenant would continue trading for
‘ the same permd (a ao»—galled kmp f:xpm‘ ci.:mw) The reievam: clause stated:

i Pe:;{:}rmnuw (an edn, '.!9%), AS Bm oS, Rumd:e s for Tvm an(i
h2o i Contmct ami Tmrr '

'(
Contenpt (Srd edn, 2()(}“:)
on v Uzan (No 2] [2000] EWCA Civ- 752 {’?004} TWLR 113 at {148] to
[156] { ,,mmclemd in Ruja v Van Hm}azfmten [2004] EWCA Civ 968; [2004] 4 All ER 793).
WHarm,@‘}iamm {2001] EWCA Civ Led5; [2002] Fam 253, CA, at {12] to {14} noting s 14(1),
\ct 1981, mbmc:tmg the period o a maximum of two years imprisonment.
7 Rajl o Van H{)Q&& aten [2004] EWCA Civ 968 [2004] 4 ANER 793, at {711

% Ar!xds;e Emit{ |

S 1, CPR, at RSC Ord 45, rr 3 A)(€), 42)0), S RSC Ord 46, 5 on the court's

m}xemm pawer, Webster v Sonthwark LBC 119831 OB 698,

™ Bor specific perfarmmwz to compel transfer of shares inoa private company, Harvelw v Royal Trust
- Bank of Canaida [1986] AC 207, HIL (see 3.31 and 3.32).
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[ The tenant will] keep the demised premises open for retail trade during the usual hours
of business in the loeality it {will keepl the display. windows properly diessed in g
suitable wanner in keeping with a good-class parade of shops.” Another clause
required the tenant to offer a ‘full range of grocery provisions. Tn 1994, when the
tenancy still had nineteen years to run; the defendant supermarket chain handed
back the keys to the landlord. The claimant landlord sought specific performance

to force the defendant to trade at this site tntil 2014, or until it subslet or assigned

to another supermarket company.

12.05 The House of Lords’ decision in Co-operative Inswrance Services v Argyll Storés Lid
(1998) not to over-stretch specific performance in this context seems quite justified.

More generally, apart from agreements fo trapsfer land-—where specific pwﬁ}mwﬂw is

the primary remedy~English law is right to.confine this remedy to a residual role,

for these réasons. First, specific performance is a heavy-handed remndy Itis

sanctioned by contempt-of court powers, Andiso it should be narrowly confined,

otherwise if - threatens to become a’ remedial sledgehammer Secondly, the

mitigation. principle-requires that an innocent party should not be at ‘general
. 12.28).

liberty to wait for the court to order the guilty: party to perform (see fur{:h
Thirdly, the parties can insert (i) liquidated damagés clauses (12.41) or (i) require
payment of a deposit (12.45) to apply leverage to induce pwfm:mame chrci
Hoffmann in the Co-operative Insurance case (1998) concluded: o
*From-a-wider perspective, it cannot be in tie public mtmﬁ;t ﬁ:tr the wwts t
require someone to carry on. business at a loss if there is any plausible
alternative by which the other party can be given mmpmsamm It is not only
a waste of resources but yokes the pirties: together in ¢ continuing hostile
relationship. The order for specific: performumce prolongs: the battle 'If the

defendant is ordered to run a business, its conduct becomes the subject of a

flow of complaints, solicitors’ letters and affidaoits. This is zm:steju! for both:
parties and the legal system. An.aoard of dumages, on the other hand, brms’gs
the ‘litigation to an end. The. defendant pays dantages, the forensic ik
between: them is severed, ‘they go - their separate ways mzd the woumfs of
conflict-can heal. ™ , :

12.06 Lord Hoffmann's speech in Co-operative Insurance Services v Argyll Stoves Ltd
(1998) contains many lucid and compelling observations on the appropriate

scope of specific performance, not just'in the immediate context of that case,
but more generally. These fundamental” observations are collected in the
ensuing paragraphs. : :

12.07 Residual Status of the Equitable Remedy. of Specific: Performance: On this he
commented:

Lot

. Bpecific pﬁrfwmﬂnw is. traditionally regarded in Englishe law cas an
mc‘aptmna{ remedy, ds c}ppo‘aed fo. the Commion. Law danmg@a o qphich
smww‘zd dmmaut is erzm‘l(d as of vight!#3

He added
By the 19th centiry it was orthodox dac‘trmr? that . the -power. to decree

, bpeufm performuance was part of the discretionary jurisdiction of the Courtof

- Chancery to do. Justice i coses iy which the remedies apailable at-Comon

Law were inadequate: This is the busis of e general principle that specific
’t{armance will not be mdered when damam, aregn mieqmue remedy. 7%

12 ()8 Pumahmvnt of Qefendmzi m}i ﬂw Aimof Prmatc Law quwvclxm. Lard Hotfmann

d, L

Mtis true tkai the d»jmdm?t has, E)y his owm breach of contract, put himself

. in such an wnfortimate position. But the purpose af the luww of contract is not
b pmx::,k wrngdmmg but to aatxsﬁ; the expectations of the party entitled fo
, ; remedy which enables him to secure, i money terms, more

~r':tksm i;‘ze pezrjnr:mnce drw to h:m isun Iw«f ! ,

explax 1

. 12.09'%&111@1‘ k f lez;imzt Supemmzcm 0f Qrdw‘ to: Continge un Avtmz{ iy us Distinet j“mm
. the Achievea Measurable Result: Lord Hoffmann commented:
he most frwuent reason given in the cases for declining fo order someone o
. carry on g business is that it would require constant supervision by He court.
#m$upemz:>wn would in practice take the form of rulings by the court...as to
 whether there had been a breach of the order, 1t is the possibility of the court
. having to give an indefinite series of such rulings in order to ensure the
uxummn of the order whzch }m» Deen reg nzrded as mzde»zmbiv e

= .,.Tiw pesstbtlzta; af npmtfxd zzp;)lu:atzam over a period a,f tinge: means that,

in comparison with a  once-andy forwll inquiry s do damages, the enforcement
ofthe n*medy s lzkely to be expensive in terins of cost to. e ;mr*tws and the
f,msmfrces aj tlfw ,mdwml ay‘;tem. e :

One mzz«»t} ézstmqwm between: orders which vequire 4 defendant to-carry
on an activity, such as running a business over or more or less extended
period of tnte, and orders which require im to achieve a result” ™0 This
- diskinction bekween ovders to carry o activities anid orders to achieve results
éxpiams why the courts have in appropriate circumstances ordered specific
kpufc)rmmwe of bmldmg contracts and repairing covenants... 7% :

7’”11998} AC L I*IL pc’!' Lm‘d !“icffmama,
cmibid 11 .
 ibid, 12,} :

e b 40,
W ibid.
8 bid,
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. 12 14 lnjmwtzwm and Personal Liberty: As just mentioned, the courts tend to award
S ‘n respaﬁt of ‘negative undertakings’. But this is subject to.a major .
quahfxc n: the need to respect personal liberty and thus to acknowledpge the
 limits of acuepmbleljndmal coercion, In the context of contracts for pwmnai ,
' rts withhold pos;ttwe m;umnons, be‘cause thz,y pmt&r to

12.10 Disproportion between Harm to Defendant and Loss to Claimant: Lord Hoffmann
observed: : ‘

“The loss which the defendant may suffer through lwving fo c(m:yly with e

order { jm example, by running a business at a loss for an mdéﬂmte ;wmmf)y

may.be far greater than the plaintiff would suffer from the contrack being

broken.”™

, ,  pet gy in&thx;:f w;iL;ﬁtamtunxpiwatly pwk;bzta ;waz;zw c)rdem to

1231 Danger of Exposing Defendant to Oppression: Lovrd Hoffmann noted: . om ; a] 08 ko ork um:ier contracts, af employmmt.m But in our pl‘&&i(}m
‘[The: court should not]. deliver-over the defendants to the plamtiff bownd . '
hand and foot, in order to be made subject to any extortionate demmid that he
may by possibility make.”"

, g %ci not m wmk f(t:»r anymw: otber fhzm the daxmemt for a
e perm _an injunction to enforce this. negative undertaking might
: 1y 1mpom compulsion on the defendant to work for or with the
ectly yoiﬁe them together, against the detendant's will.
rect compulsion arises from the fact that the defendant
1 idleness and instead want to advance her brilliant
bhé ml&ht simply. need to maintain ber standard
m that md:zzsdwls f»hould not b«z mmpelled (dmeut]y

12.12 Draconian Sanctions of Contempt of Court: Finally, Lord Hotfmann a:ﬂ()m,ihemedf '
on the severe nature of the judicial -order of an in;uacﬁ,@n@)r ‘specific,
performance; ‘ ;

The only means available to the court to enforce its onfer is the guasi-

criminal procedure of punishntent for contempt [on which see 12.02 above],

This is a. powerful weapon; so powerful, in fict, as often b be mwmtab?e s

instrument for adjudicating upon the-disputes which may arise gver wlzei}wr ,'

a bugsiness is being run in accordance with thatwms of the court s ,arder‘ e

12,13 Injunction to Prevent a Party from Acting in Breach of € Canimcﬁ The general mI& is
that injunctions are readily awarded to prevent a defendant breachm
‘negative’ promise, that is, an undertaking not'to do wmﬁthmg P In such a
case, an injunction is not subject to the same restriction as specific yerformame
(the need for damages to be umdequate {12.03)). Instead the eourts ::mc:tiy
prohibit breach of negative undertakings.”” For example a restrictive covenant,
which prevents a landowner from using the premises for specitied pm 0ses, '
will be enforceable by injunction.. The injunction can be awarded either to ‘
prevent the anticipated wrong (‘prohibitory’ relief) or to: reverse the relevant
wrong (‘mandatory’ injunction). However, in the iatter situation, whe:e thfz -
court is presented with a ‘fait-aecompli’; there is a discretion to withhold a
mandatory injunction and instead to-award damages in liew .7

; ker H?ﬁ" fact tlmt Hm wntmcts Lawere for seroices in the fmm of @ time
, c:‘harter nor the existence...of a fiduciary relationship of ‘miutugl trust aid
@ idence epresents in law any necessary ov general oljection: i principle
t() ifw Tmnt of injunctive relicf precluding the lowiters] ] Jrom employing Hieir
a wm/ wm‘mw to, the marm ;nzztyl pe;zdmg the az;twme’ &f the

e im jar th tmd Emaa nf Cantmct (3“ &dn Oximd Umwmty Pmss, 20(}4), 48’>ﬁ .
WLR 8§53, CA (noted H Mcloan [19901.CL] 28), the leading case, curvcyﬂ;
’,Limtley o Wagher (1852) 1 De GM & € 604, and Warner Bros
KB 209 (in both, injunctions were granted against, xe@pccuvcly, an
; upem bmber i tress) and Pasz(’ One Record Lid v Bratton [1968] 1 WLR 157 the Troggs' case)
 where the injunction was not granted this whole line of cases is reviewed luminously by Manee Lf
in LanritzenC avigation lirg (2005) EWCA Civ 57% [2006] 1 WLR 3686, CA (m« text
Cbelow). . '
| PThe Court of Appeal in ihe LauritzenCool case, ibid; mted Regent nternational Hotels: { UK) ltd v
. Pagegmde 1 : oy 1985, CA, which involved a long-term management of the
* Dorchester Hotel, Londcm, Wf\ed by Pag,egmde @md %) bm manag:ed by i{egent, in (‘hé Ruga m‘ case,

ibid, 15.

 ibid (queting Lord Westbury LC in Isenbery v East India House Estalte Co Ltd 4186”4} % De G} &
263, 273).

#111998] AC 1, 15, HL per Lord Hoffmann.

2 Doherty v Allman (1878) 3 App Cas 709, 720, HL, per Lord Cairns LC (this was a dictumyin fact:
the relevant covenant in a long lease was held to create a positive set of obligations). :
% AS Burrows, Remedies for Torts and Breach of Contract (3 edn, Oxford University Press, 2004),
527-9 suggests that the courts have gone too far in awarding m;umuonb without mqumﬂg
whether damages would be sufficient protection.

g, Oxy-Electric Ltd v Zaiduddin [1991] 1 WLR 115, Hoffmann J (where an appmahon for striking
aut was refused, and the case was left to proceed to triah); Jagedrd v Sawoyer [1995] 1 WLR 269, CA
{where the injunction was refused and damages it lieu awarded under s 50, Supreme Court Act
1981; the so-called jurisdiction under ‘Lord Caims” Act’s eriginally ¢ 2, Chancery Amendment Act
1858).

”9"‘ Laurztzen&w ase, ﬂm}, at {30]
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(3) Damages for Breach of Contract’®

1215 Agreed Compensation: The parties can agree incadvance of breach upon the amount
of damages which the innocent party will receive in the event of breach. But the 7

courts will ot uphold- these - stipulations if -they - are punitive ot whaﬁy
disproportionate (12.41 ). e

12.16 Nominal Damages: For any breach of contract a daxmartt is enmied to pominal

damages: Such an‘award is a judgment for-a small suny. Its function is fo betoken

the fact that there has been a technical legal wrong (:aums of £ {UK) Sor £ (UK) 10, '

for-example).#*

o,

12 17}‘5111?5&111{!111 Damages: 1f the claimant - seeks. substantial damag%, meaning

. compensation for real loss, rather than the token award of nominal damages (see.
¢, on a balance mt pmbabﬂmes,

the preceding paragraph), “the claimant must pic
freco ognised]-loss resulting from the breach of ¢
be awarded only if the claimant show:
loss, personal injury, or damage to pmperty

entitled only to nominal damag

claima

always to compensate the plaintiff; not o punish the d&fwdﬁl;zt L

12.18 True Compensation: The compensatory aim: necessarily precludes ‘an award in

excess of the claimant’s true loss . And thus damages should reflect the fact that .

the claimant would have paid tax on the sums which the wmpwsatmn is
intended to replace.® :

12.19 Protection of Expectations: As Parke B said in Robinson v Harman (1848), the main :
aim of contractual damages is to place the claimant (the promisee) in the position '

0 MeGregor on Damages (18th edn, 2009) is the leading work; other important studies are: A5 Burrows,

Remwedies for Torts and Breach of Contract (3 edn, ”0{}4 Onxford Univérsity Pres.s), A Tettenboim (ed},
The Lawo of Damages (2003). |

w0 MeGregor on Damages (18th edn, 2009), ch 10. ‘ : :
w4 Bank of Credit & Commerce International SA (in liquidation) v Ali-tNo 2] 12002} EWCA Civ 82;;
12002] 3 All ER 750; [2002] ICR 1258, per Pill Lf at [14].

w2 ey limits upon damages for disappointment (Farley v Skinner [2001] UKHL 49; [20021 2 AC ?3
HL, noted 12.20 below); contractual damages are unavailable for damage 1o reputation except in

special situations: A Burrows'in A Burrows (ed), English Private Law (2 edny Oxfoni Umver&:ty Press, .

2007), 21.48 {f for exceptions,

3 {19961 1 AC 344, 365, HL.

w4 AS Busrows,Remedies for Torts and Buadl of Contract (3d-edny, ZDG—LL 1996f (ncxtmg British Tmmpﬁrt
Commission v Gourley [1956] AC 185, HL, and associated cases). b

170

ce to award more than that
measure would be to punish the defendant. As Lord Lloyd of Berwick said in
Ruxley Electronics Ltd v Forsyth-(1996), 'If he has wzyjered 10 loss, as sometimes
happens, he can recover no more than veminal damages. The object of damagab s

he would have been in if the pmxmw had been performed or if the warranty had
been accurate #° T :

12 20 qupematmn for Aggravation or Consunter Disappointment: The starting point is
~ that, in general, a defendant is not liable for méntal distress caused by breach of
_contract, even though the distress is not oo remotea consegquence of the
breach® The House of Lords’ discussion in Farley0 Skinner (2002}, the leading
tase, reve toe main exceptions to this proposition??” (1) proofof 'physicall
dxscc}mmrt {mdudm@, noise); ¥ or (2) the contract has as one of its main®®
pmrpm@,e% (a) th aw;ndamea of aggravation (such as liability OF SUrveyors
wmmxs Gnczrd to inspect propetty of lawyers ratamed to obtain injunciive
- relief agam&t vmlmf or threatening persons) or(h) conferment of pleasure
- (holiday companies or photographers at ‘one-off’ special mcawwm) B or (3)
the ‘consumer surplus’ measure of compensation,®! for a nenspecuniary form
of loss, a mntractual ‘solatiuny’, or loss of amenity award: a claim for loss’
_ which, although palpabkg to consumers, is not reflected concretely b the ' market’.

. The leading discussion of the “consumer surplus’ concept is the Ruxley case

mlfhy ‘consumer’ fecovered £ (UK) 2,500 for the

t he allegedly suffered because: the other party had failed to
construct a swimming pool of specified depth. Exception (2) invelves

mmsequemxal loss, whereas (3) mvcﬁvea dwymg, the claimant the benefit of a

pmmtsed perfarmance. / ,

Damagw ae fo (Zmnpmmte jar Loss Rather: than: Disgorge. Defendant's Gati: The
, damages is to’ compensate rather than to prevent the
1 s,m;us enrxchment However, the House of Lords in Attmm*wbemzml v

1,221

o {1848);1 ! o:h E’A}, 3355, on the Clanmnt 5 expmtamm of-performance m{m ewt Fullerand Perdue

2, 3*?3‘ D Friedmann (1995) 11 LOR 628,

AL 488, }'IL, Walts o Mortow Ii%‘}j TWER 1421, 1445, QA per

, 200212 AC 1,137:8 HL; Hamzlt(m ;orws v Dawd ;md &rmp@

1 ER 057, Neuberger ] ab{s2) i :

\C 732 ML (D Capper (2002) 118 LOR 19y a0d B McKmdmix and:M

of Canada: Fuller v Sun Life Assuraice Coof Canadnt Ltd IZOO& SCE a0,

Mdlnnes (2007) 123 LOR 26:9. :

UKHL 49 200212 AC 732, HIL, am:i Hobbs v L& SE Ry Co (1875) LR 10

al mc«:mwamenw ot hte»mght walk in the rain); breach of lemdicrd’% mpaxrm;,

elish Chirch wsing Group v Shine [2004] ENCA C v 4. ‘ :

O(}I} U L 49; [2002] 2 AL 732 at [24], per Lord Steyn: wmaioror Ampm fartt ab]ed of

0r peace of nind,’ i

B2l 69 solicitors have beeny lable under this headxiw Heytoood v Wellers
1 }eme:, v H&wm‘ & mmpﬁ {’l‘miii EWHC SH7 ((.Lh}, ”’(30%&] 1 WLR 921

Graham [2002] 1
noted M Clapton

University Press, 1996), m
id, Coote [1997] CL] 537 Lspmal}y on fm:tﬁ {:)38 ‘3) zmd pr&;posala {m- reform (%f)
Cartwright in Bugrows & Peel (eds), Commercial Rempddies: Clirront lssus :md Droblems (Oxmrd

Univer&sty I’resa‘ 2003), 9-13.
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Blake (2001)%* (1237 ff) recognised that the courts can make exceptional and
discretionary awards of an equitable account to strip a defendant of a gain made as
a result of breach of contract.

12.22 Compensation is Not Punishment: Contractual damages are intended to compensate

the claimant, rather than to punish the defendant (5ee also last sentence of 1217)8%

12.23 Danjages Generally Assessed at Date of Breack: In general ™ damages are assessed f'

with regard to the facts as they subsisted at the time. of breach ¢ notably in the
cases of failure to accept or to deliver goods in contracts of sale.”” However, a large

exception to this proposition has been introduced by the House of Lords’ decision

in The Golden Vigtory (2007), where facts subsequent 1o breach are shown to have
inevitably reduced the value of the damages claim. Burrows contends that the
normal date for assessment should be the date of judgment.#

1224 Finality: A claimant cannot obtain damages in successive: actions in respect of the
same cause of action: "Damages resulting from one and the same cause of action
must be assessed and recovered once and for all,#¥%

12.25 Causation: Dar
connec twn b

defendant’s breach and That 1685, Tn Galoo o Bitahit Grahame
% the defendant accotintancy- firm had bredched its contract by
negligently failing to carry out an.audit of two companies. Later the companies
went into liquidation. The shareholders and liquidators ‘of those companies
sought compensation against the accountants. The claim foundered on the
question of causation. The Court of Appeal held that the defendant’s breach had

1 12001] 1 AC 268, HL.

S Addis o Gramophone Co Lid [1909] AC 488, Hl.(otherwise in Canada, Royal Bank of Canada v Got
(2000) 17 DLR (4%) 385 (5CC); noted ] Edelman {2001y 117 LOR 539; Whitew v Pilot Insurance Co
[2002] 5CC 18); as for punitive damages in'English tort law, Kmidm v Chief Lmzbmble of Lc'nwterbktw
[2002] 2 AC 122, HL, and A v Bottrill {2003] TAC 449, PC.

st of Lord Wilberforce, Johuson v Agnew [1980] 367, 40 Lo HLznotan abﬁolutemlcmthe court has
power to fix such other date as may be appropriate.. . L
#1» 5 Waddams, “The Date for the Assessment of Damages’ (1981) 97 LQR 44:}-61

7 Respectively, ss 50(3), 51(3) Sale of Goods Act: 1979

o5 Burrows, in M Andenas and D Fairgrieve, Tom Biughent and the Transformation of the Law: A Liber
Amicornm (Oxford University Press, 2009), 598-601 {preferring the date of judgment approach '
adopted by Oliver ] in Radford v De Frovberville [1977}1T WLR 1262 and by Lord Wilberforce in
fohnson v. Agnew [1980] AC 367, HL; Burrows also citing his more-detaileéd discussion of this topic
in AS Burrows, Remedies for Torts and Breach of Cowtract (3 edn, Oxford University Press; 2004), 188
ff, and opposing AS Waddams, "The Date for the Assessment of Damages” (1981)97 LOR 445,

2 Brunsden v Humphrey (1884} 14 QBD 141, 147, CA, per Boweny L; Republic of India v India Steamship
Co Ltd, "The Indian Grace’ [1993] AC 410, 420-1, - HL; LA Colling (1992) 108 LOR 393, 394; Jevird v
Sawyer [1995] 1 WLR 269, 284, CA; Deeny v Gooda Walker Lid 11995] 1 WLR 1206, 1214; Spencer Bower,
Turner and Handley, The Doctrine of Res udicata (3rd-edn, 1996}, ch 21; Nell Andrews, Eughish Civil.-
Procedure (Oxford University Press, 2003), 40.12, n 28; AS Burrows, Remedies on Torts wint Breach of
Contracts (3 edn, 2004), 174 1f. ‘ £
29 {1994} 1 WLR 1360, CA; Burrows, ibid, 107.
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r a loss cannot be recovered if there is no sufficient causal

not been a sufficient factor in the companies” subsequent commercial activity, that
,is;, theirr dixedors‘ dec;izéim o continue to frade,

12.26 Mmafmm» A wnmf:mal c,lmm for compensation will fail if the relevant loss is
too _remote’, hmzmg regard 10 the parties’ field of ‘contemplation” at the time
the contract was formed % The contractual remoteness of damage’ doctrine
can be tormulated as follows:

 the defendant in breach of contract is only liable for
. damages (as distinet from the award of nominal oy token da
the relevant loss was reasonably wrxtemplawd by both parties at the
Ctime of the mntmut’s formation as a serious possibility, taking mm
account
ey (nmb 1’) the Grdmary course of things and {b) (limb 27}
any spemal knowledg:,e ‘which the defendant had at that pomt

A&: far (b), the bpecxal mformatwn must-be bmu%ht home to the
_defendant in circumstances indicating that contractual xec;pomxblhty
;for fthat rmic, is now bome by him.#

For most claxma itis mcmgh that the contemplation relates to.the type
of loss#2 but in the case of claims for loss of profits, the contemplation
,mus,t extsend to the scaleof profits.

12.27 Thﬂ main context where the Enghsh contractual remoteness- test has: precluded
recovery of damages for breach of contract concerns wrtusual loss consequent on
delayed or interrupted supply of goods or services: There ave four leading: reported

_ cases on that problem. In Hadley v Boxendale (1854) Baron ‘Alderson held that the
 defendant carrier would not be liable for the customer’s production losses if that
loss was a special vulnerablhty not brought home to the carriér at the time of the
~contract’s formation. The next major decision is the Victoria Eawridry case (1949},
where the Court of Appeal held that the late supply of a commercial boiler’, for
uselin the daxmant 5 cleaning business, did not render the defendant liableto pay

- compensatior for loss of profits arising from the plaintiff's “exceptionally
lucrative’ deal with a third party. The defendant would ‘be liable only for
 ordinary’ levels Of lost profits. A third case is Balfour Beatty Construction Lid o
, Scattwk Power {1994} st 'I‘he Hc}ube of. Lords held that ﬁw supplier of elecmmty

& Lxma» 01” cases &ztemmmg trom Hudley v Baxendale (1854) 9 Exch 341; orits history, AWB Simpson
£ 1975) 91 i,QR 2472 a7 amd GT Wax,hmgtm\ (1952} 48 LOR 90, 9766 D} Ibbetson A Historical
Introduction to the Latw of Oblrz,zzttfms {Oxford University Press; 1999}, 229:31; on its modern application,
Bumwx, ibid, (3¢ edn, 2004), 83 if; A Kramer in N Cohervand B MeKendrick (eds), Campwmw
Rewedies for Bréach af Contmft (2005), 249 AM Tettenborn (2007) 23 1C1.120; A Robertson (2008) 28
LS 172, o

2 qn Mulvena v R@ya! Etmk of Sw:lmzd ;;in {20031 EWC ACiviT112, Waller T } at{24] and [’7 5.

o Parsons o Littley Inglmm {19‘?83 QB 701, CA: Brown v KMR Services Lid [1995)4 All ER-598 CA.

895 (1854) 9 Bxch 341 '

S35 119491 2 KB 528, CA :

261994500 807- 93 March, 1994 The 'Imm, {a Scots case taken on final appeal to the Flouse of Lords);
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